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I. Submission of the Bill to Amend the Act on Promotion of Private Finance Initiatives to the Diet in 
Japan 

On April 1, 2011, the Japanese government submitted a bill to amend the Act on Promotion of Private 

Finance Initiatives (the "PFI Bill") to the Diet in Japan. 

 

The Japanese government adopted the so-called "New Growth Strategy" on June 18, 2010 and "The 

Three-Step Economic Measures for the Realization of the New Growth Strategy - Emergency Action 

against Currency Appreciation and Deflation" on September 10, 2010 in Cabinet meetings.  With these 

strategies, the Japanese government aimed at improving the system of Private Finance Initiatives ("PFI") 

in Japan, mainly through the introduction of a Concession system, which would have the economic effect 

of expanding PFI markets, generating a minimum of 10 trillion yen additional PFI in Japan by 2020.  With 

this background, the PFI Bill was submitted to the Diet.  In addition, according to newspaper accounts, 

the Japanese government is considering using PFI in order to revive the quake- and tsunami-hit Tohoku 

region and hopes that the PFI Bill will be enacted for that reason. 

 

The general effect of the PFI Bill will be to amend the Act on Promotion of Private Finance Initiatives as to 

the following five points:1 

(i) Broaden the range of projects PFI can be used for to include PFI projects concerning rented 

accommodations, ships, airplanes, satellites, etc.; 

(ii) Introduction of a system in which private business operators can plan PFI projects and propose 

them to the public sector; 

(iii) Introduction of the Concession system; 

(iv) Obliging the public sector to consider providing physical support to private business operators 

where necessary in order to smoothly carry out PFI projects, for instance by sending public 

                                                   
1 Please see “the Bill to Amend the Act on Promotion of Private Finance Initiative” on the Cabinet Office website at 
http://www.cao.go.jp/houan/doc/177-2gaiyou.pdf (Japanese only). 
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officials to work for private business operators as temporary workers; and 

(v) Creation of the Conference for the Promotion of the Private Finance Initiatives, headed by the 

Prime Minister. 

 

The reminder of this Bulletin will describe the Concession system introduced under the PFI Bill as 

described in sub-paragraph (iii) above. 

 

II. Introduction of the Concession System 

The Concession system is a system that was first adopted in France in the 16th century, through which 

public sector projects are comprehensively outsourced to private business operators.  The "New Growth 

Strategy" described above describes this system as "a system to grant a long-term right to operate and 

develop infrastructure without transferring ownership of facilities to private enterprise". 

 

In order to introduce this Concession system in Japan, under the PFI Bill the public sector may grant 

private business operators a Concession Right to (i) maintain and operate facilities that the public sector 

owns, and (ii) receive the income generated by such outsourced projects.  As described below, this 

Concession Right shall be deemed to be a real property right, and therefore the PFI Bill would create a 

new real property right recognized in Japan. 

 

1. Procedures for Granting a Concession Right 

When the public sector grants a Concession Right, the implementation policy shall set forth the 

following: (i) the fact that the public sector will grant a Concession Right, (ii) the details of the 

Concession Right, (iii) the duration of the Concession Right, (iv) the matters set forth in the Concession 

Agreement between the public sector and the private business operator, and (v) matters regarding any 

income generated by the project, in addition to the usual matters.  After determining the 

implementation policy and selecting the private business operator, the public sector shall grant the 

Concession Right. 

 

On the other hand, when a private business operator obtains a Concession Right, it must begin the 

related PFI project within the period specified by the public sector.  Before the private business 

operator begins a PFI project, it must enter into a Concession Agreement with the public sector, which 

shall set forth: (i) the way in which the public facilities will be maintained and operated, (ii) the procedure 

regarding how terms and conditions for customers of the public facilities will be determined, and (iii) the 

way in which the private business operator will publicize such terms and conditions, among other 

things. 
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2. Nature of the Concession Right 

A Concession Right shall be deemed to be a real property right, and therefore clauses regarding real 

estate shall apply mutatis mutandis to any Concession Right.  As a result, a Concession Right is, in 

and of itself, transferable.  Furthermore, a new registration system would be introduced so that 

mortgages may be created over Concession Rights. 

 

However, private business operators may not dispose of Concession Rights in any way other than 

succession, sale, disposition of delinquency, compulsory execution, provisional seizure, provisional 

disposition, or mortgage.  Furthermore, private business operators must obtain the permission of the 

public sector before transferring any Concession Right.  When the public sector grants this permission, 

it shall check whether any reason for disqualification exists with respect to the transferee and whether 

the transfer complies with the implementation policy, and, in the case of municipal projects, obtain a 

resolution by the relevant local council in advance.  Therefore, strict restrictions would exist on the 

transfer of a Concession Right.  These restrictions would apply to transfers occurring in the event of 

the execution of a mortgage. 

 

In addition, according to the Cabinet Office, private business operators must acquire certain licenses 

necessary to carry out the PFI project in addition to the Concession Right because the Concession 

Right granted by the public sector is different from such licenses.2 

 

3. Rescission, Suspension of Execution, and Extinguishment of a Concession Right 

Where reasons for disqualification arise with respect to the private business operator, where the private 

business operator materially breaches the Concession Agreement, or where private business operators 

are in violation of the law, the public sector may rescind, or suspend execution of the Concession Right.  

Furthermore, if the public sector doesn’t own the facilities in question, the Concession Right may be 

extinguished. 

 

In that event, the public sector shall compensate private business operators for any damages that 

would ordinarily arise from such rescission, suspension of execution, or extinguishment of the 

Concession Right due to reasons attributable to the public sector. 

 

III. Conclusion 

This bulletin has outlined the PFI Bill.  The PFI Bill deserves attention because the Diet is considering 

amending it.  There are indications that the Japanese government intends to use the PFI Bill as an 

instrument to expand PFI markets, and to help with the recovery of the disaster-hit Tohoku region. 

                                                   
2 The Cabinet Office said that, even if the PFI Bill is enacted, with regard to projects concerning roads, airports and industrial 
waste disposal facilities, more examination would be needed of the relevant regulations in order for private business 
operators granted a Concession Right to carry out PFI projects. 
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As described above, private business operators will still be required to obtain the relevant licenses 

necessary to carry out PFI projects, because a Concession Right granted by the public sector is different 

from these licenses.  Furthermore, private business operators should obtain the permission of the public 

sector (and a resolution by the relevant local council in the case of municipal projects) in order to transfer 

the Concession Right, especially upon the execution of a mortgage.  We will continue to monitor the PFI 

Bill and other relevant matters, paying particular attention to whether the Concession system may make 

improvements to the way in which PFI projects are carried out, in light of the difficulties Concession 

Rights may pose to private business operators.3 

 

 

 

 
 
 

News 
 
・Several Mori Hamada & Matsumoto practice groups, including Structured Finance, have received top 

ranks by the 2011 editions of Chambers Global and Chambers Asia, and a number of our lawyers 
have been recommended as leaders in these practices. 

 
・Three of our cases have been named "Deals of the Year 2010" by Asian-MENA Counsel magazine, 

which is issued by Pacific Business Press, and four additional cases received "Honourable 
Mentions". 

 
 

                                                   
3 It might be more easily argued that a Concession Right is depreciable property under Japanese tax law. 
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